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MAJORITY     REPORT. 


In  Board  of  Aldermen,  May  21,  1860. 

Tlie  Committee  on  Paving  having  had  under  consideration 
the  order  of  the  Board  of  Aldermen,  March  19,  in  relation  to 
ascertaining  whether  the  Suifolk  and  Shawmut  Gas  Compa- 
nies can  now  avail  themselves  of  the  permission  granted  by 
an  order  passed  by  the  Board  of  Mayor  and  Aldermen  in 
August,  1854,  to  open  the  streets  for  the  purpose  of  laying 
their  pipes,  when  they  shall  have  been  consolidated  into  one 
company,  and  fifty  per  cent,  of  their  capital  paid  in,  and  to 
report  whether  it  is  expedient  to  modify  or  rescind  said  order, 
would  respectfully  submit  the  following  report :  — 

Your  Committee  obtained  from  the  City  Solicitor  his  opin- 
ion in  writing,  which  accompanies  this  report,  that  he  thinks 
it  competent  for  the  two  companies  when  consolidated,  and 
fifty  per  cent,  of  their  capital  paid  in,  to  open  the  streets 
for  laying  their  pipes  of  the  order  of  August  1,  1854,  re- 
mains unrescinded,  and  he  also  gives  it  as  his  opinion  that  the 
Board  of  Aldermen  may  rescind  the  said  order,  if  they  see  fit 
to  do  so,  and  that  upon  the  rescission  thereof  the  right  will  no 
longer  exist. 

There  was  also  referred  to  the  Committee  the  remonstrance 
of  Alvin  Adams,  and  others,  against  granting  permission  to 
new  Gas  Companies  to  dig  up  the  streets  of  the  city. 

Two  hearings  were  had  before  your  Committee,  at  which 
the  Company  and  the  remonstrants  were  heard  by  counsel. 
The  fact  was  shown  that  the  two  companies  have  been  consol- 
idated into  one  company,  called  the  Shawmut  Gas  Company, 
but  the  fact  was  not  shown  that  fifty  per  cent,  of  the  capital 
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had  been  paid  in.  The  counsel  for  the  Shawmut  Gas  Com- 
pany placed  in  the  hands  of  the  Committee  the  opinion;  in 
writing,  of  Sidney  Bartlett,  Esq.,  in  which  he  says  that  upon 
the  compliance  with  the  conditions  of  the  order  of  August, 
1854,  he  is  of  the  opinion  that  said  order  cannot  be  legally 
revoked  by  the  Mayor  and  Aldermen.  The  counsel  for  the 
remonstrants  also  placed  in  the  hands  of  the  Committee,  the 
written  opinion  of  B.  R.  Curtis,  Esq.,  in  which  he  says  that  if 
the  Mayor  and  Aldermen  should  pass  an  order  repealing  the 
order  of  1854,  and  declaring  that  the  Shawmut  Gas  Company 
shall  not  open  the  ground  in  any  street  of  the  city,  that  Cor- 
poration would  have  no  legal  right  or  power  so  to  do. 

In  view  of  all  the  facts  in  the  case,  and  after  a  careful  con- 
sideration of  the  subject,  a  majority  of  your  Committee  would 
report  the  accompanying  order  for  the  consideration  of  the 
Board. 

CLEMENT  WILLIS,  Chairman. 

JESSE  HOLBROOK. 


In  Board  of  Aldermen^  May  21,  1860. 

Oedered  :  That  so  much  of  the  order  passed  by  the  Board 
of  Aldermen,  August  28, 1854,  which  provides  that  permission 
be  granted  to  the  consolidated  Suffolk  and  Shawmut  Gas  Com- 
panies to  lay  their  pipes  in  the  streets  of  the  City  of  Boston, 
as  allows  said  consolidated  Company,  now  known  as  the  Shaw- 
mut Gas  Company,  to  lay  their  pipes  in  the  streets  lying 
northerly  of  the  southerly  side  of  Dover  street;  northerly 
and  easterly  of  the  Avenue  of  the  Boston  Water  Power 
Company,  running  from  Tremont  street  opposite  Dover  street, 
to  Boylston  street  extended ;  also  northerly  and  easterly  of 
Berkeley  street,  so  called,  running  from  Boylston  street  ex- 
tended to  Beacon  street,  be,  and  the  same  hereby  is  rescinded 
and  declared  null  and  void. 
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OPINION    OF   MR.    BARTLETT. 


I  have  examined  the  several  statutes  incorporating  the  Suffolk  Gas 
Company  and  the  Shawmut  Gas  Light  Company,  and  the  Act  of  May 
15,  1855,  authorizing  their  union,  and  conferring  on  the  corporations, 
when  united,  the  powers,  privileges,  and  duties  that  previously  belonged 
to  either  of  them,  and  the  vote  or  order  of  the  Mayor  and  Aldermen, 
passed  28th  August,  1854,  and  am  of  opinion  that  upon  compliance 
with  the  conditions  of  that  order,  said  united  company  are,  by  virtue  of 
the  Acts  of  the  Legislature,  authorized  to  open  and  use  the  streets  of 
Boston  for  the  pui-poses  and  in  the  manner  set  forth  in  the  Acts,  and  that 
said  order  cannot  legally  be  revoked  by  the  Mayor  and  Aldermen,  even 
if  said  corporation  had  not  proceeded  subsequently  to  make  expenditures 
and  alter  its  condition  in  faith  of  such  order. 

The  power  of  the  Legislature  to  authorize  the  use  of  highways  for 
purposes  not  inconsistent  with  the  uses  for  which  they  are  laid  out,  is  at 
least,  so  far  as  towns  or  cities  are  concerned,  (and  even  without  their 
consent,)  I  suppose  not  now  controverted  ;  and  if  this  were  doubtful,  the 
assent  of  such  towns  or  cities  removes  the  doubt. 

The  right  rests  upon  legislative  grant ;  without  its  authority,  the  city 
would  be  powerless  in  the  matter.  If  therefore  the  grant  has  been  once 
made  effectual  by  the  formal  assent  of  the  city  authorities,  which  the 
grant  requires  as  a  condition,  it  has  then  become  absolute,  and  the  Mayor 
and  Aldermen  cannot  repeal  a  legislative  grant  by  subsequent  revoca- 
tion of  such  assents. 

The  next  question  is  whether  the  assent  of  the  Mayor  and  Aldermen 
is  any  the  more  revocable  because  it  was  made  dependent  upon  the  con- 
solidation of  the  two  corporations,  and  the  payment  in  of  capital ;  and  in 
my  judgment,  after  a  successful  application  to  the  Legislature  to  enable 
the  parties  to  perform  one  part  of  the  condition,  and  after  all  the  condi- 
tions have  been  fairly  performed,  the  assent  of  the  Mayor  and  Aldermen 
became  absolutely  unqualified  and  incapable  of  being  revoked.  Indeed, 
the  city  would,  upon  familiar  principles,  be  forever  legally  estopped  from 
such  revocation,  upon  the  obvious  ground  that  upon  faith  of  their  action, 
the  new  corporation  had  not  only  obtained  a  legislative  grant,  but  made 
very  considerable  expenditures  in  the  prosecution  of  the  work. 

S.  BARTLETT. 
Boston,  April  6,  1860. 
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SUFFOLK  AND  SHAWMUT  GAS  COMPANIES 

I860. 


MINOMTY   HEPORT. 


In  Board  of  Aldermen,  Mhy  21,  1860. 

The  undersigned,  a  member  of  tlie  Committee  on  Paving, 
to  whom  was  committed  an  order  of  inquiry  relative  to  the 
rescission  of  an  order  passed  Aug.  28, 1854,  and  also  a  remon- 
strance of  Alvin  Adams  and  others  against  the  construction 
of  gas  works  at  the  south  part  of  the  city,  or  the  granting 
permission  to  any  new  gas  company  to  open  the  streets  of 
this  city,  begs  leave  to  report. 

That  the  Shawmut  Gas  Company  having  applied  for  a 
hearing,  were  heard,  and  they  offered  in  evidence  their  re- 
cords, and  called  two  witnesses  only.  Dr.  A.  A.  Hayes,  and 
J.  H.  Blake,  Esq.  ]  the  remonstrants  were  also  present  and 
were  heard. 

The  Shawmut  Gas  Co.  claims  to  be  formed  from  the  union 
of  the  Suffolk  Company  chartered  in  1850,  and  the  Shawmut 
Company,  chartered  in  1854  and  consolidated  in  1855. 

The  Shawmut  Company  claimed  that  this  board  had  no 
power  to  rescind  the  order  of  1854,  and  the  opinion  of  Sidney 
Bartlett,  Esq.  was  relied  upon  to  sustain  this  fact.  That 
opinion  was  based  upon  the  assumption,  that  this  corporation 
had  expended  money,  and  made  contracts  upon  the  faith  of 
this  order,  and  so  this  board  had  no  right  to  rescind  it.  No 
evidence  of  expenditure  was  shown  at  the  hearing,  or  of 
contract  made,  or  act  done,  which  justified  the  Bartlett 
opinion. 

An  opinion  by  Hon.  B.  R.  Curtis  was  furnished  to  the 
Committee,  from  which  it  appeared,  that  the  authority  to  re- 
scind exists,  even  if  the  facts  assumed  by  Mr.  Bartlett  were 
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true.  The  City  Solicitor's  opinion  was  also  given  to  the 
Committee,  instructing  them  that  the  Board  of  Aldermen 
have  full  power  to  rescind  the  order.  These  opinions  are 
herewith  subjoined. 

No  citizen  of  Boston  appeared,  to  favor  the  establishment 
of  a  new  Gas  Co.,  except  the  persons  representing  themselves 
as  proprietors  of  said  Shawmut  Co.  No  petition  was  pre- 
sented on  behalf  of  any  citii^en  of  Boston  wishing  or  favor- 
ing a  new  Company.  No  evidence  was  offered  to  show  that 
the  Boston  Gas  Light  Co.  was  not  entirely  adequate  to  fur- 
nish the  City  of  Boston  either  at  present  or  prospectively,  an 
abundant  supply  of  gas ;  or  that  the  gas  furnished,  was  not 
good  in  quality  and  cheap  in  price.  On  the  contrary,  the  ev- 
idence of  witnesses  introduced  by  the  Shawmut  Co.  went  to 
show,  that  the  Boston  gas  is  of  a  very  high  degree  of  excel- 
lence and  at  a  low  price,  lower  than  in  any  other  city  in  the 
country  except  Philadelphia,  and  the  means  of  manufacture 
and  supply  of  the  present  company  were  fully  equal  to  the 
present  and  prospective  wants  of  the  city;  and  that  the 
larger  the  manufacture  and  consumption  by  one  company,  the 
cheaper  the  gas  can  be  in  proportion  afforded. 

It  Was  not  attempted  to  be  shown,  that  the  present  com- 
pany had  in  any  way  abused  its  rights,  or  had  used  its  powers 
to  the  injury  of  the  citizens.  On  the  contrary,  it  Was  testified 
by  the  chief  witness  for  the  Shawmut  Co.,  Mr.  Blake,  that  the 
policy  of  the  Boston  Gas  Co.  had  been,  for  many  years,  to 
produce  gas  of  the  best  quality,  and  to  reduce  the  price, 
rather  than  increase  its  dividends.  It  was  not  shown  or 
claimed,  that  a  new  company  could  supply  gas  at  a  rate 
cheaper  than  the  present  price,  unless  the  new  company  could 
have  the  exclusive  right  to  all  the  customers  south  of  Dover  st. 
The  evidence  of  the  Shawmut  Co.  itself,  showed,  that  two 
companies  occupying  the  same  territory,  could  be  of  no  ad- 
vantage to  the  city. 

It  was  not  shown  that  any  stock  of  the  new  company  had 
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been  subscribed  for  or  paid  in,  nor  was  any  list  of  persons 
agreeing  to  take  gas  of  the  new  company  produced. 

The  fact  that  a  contract  for  the  erection  of  gas  works  was 
prepared  before  the  stock  was  subscribed,  and  before  the 
persons  who  were  to  furnish  the  funds  to  pay  for  it  could  be 
known,  or  have  a  voice  in  the  expenditure  of  their  funds,  is  a 
circumstance  of  some  importance  for  the  consideration  of 
the  Board  in  determining  whether  a  corporation,  the  man- 
agers of  which  are  yet  unknown,  shall  be  allowed  to  open  the 
streets. 

There  was  also  evidence  to  show  that  the  land  for  the  lo- 
cation had  been  bargained  for,  in  advance  of  the  action  of 
the  persons  who  were  to  yay  for  it. 

On  the  other  hand,  it  did  appear,  that  a  large  number  of 
the  citizens  of  the  South  End  and  among  them  the  most  sub- 
stantial, were  opposed  to  the  proposed  opening  of  the  streets 
by  a  new  company.     The   remonstrance  is  before  the  Board. 

It  also  was  in  evidence,  that  no  complaints  had  been  heard 
or  made  of  the  quantity,  quality,  or  price,  that  the  residents 
of  Ward  XL  were  well  supplied  with  good  gas  at  a  low  price, 
and  that  the  gas  there  was  thought  by  some,  to  be  of  better 
quality  and  more  free  from  impurities,  on  account  of  the  dis- 
tance it  had  to  traverse,  causing  it  to  deposit  much  of  its  im- 
purities on  account  of  the  distance  traversed,  and  it  was 
thought  to  be  much  better  for  consumption,  than  it  would  be 
if  consumed  nearer  its  place  of  manufacture.  No  case  of  in- 
sufficient supply  was  shown  or  offered  to  be  shown  to  the 
committee.  The  fact  that  the  charter  of  one  of  these  com- 
panies was  granted  in  1850  and  the  other  in  1854,  and  that 
it  is  now  five  years  since  their  consolidation,  with  authority 
to  open  the  streets  under  the  order  referred  to  the  committee, 
and  that  no  movement  in  the  mean  time  has  been  made  to  or- 
ganize the  corporation,  or  get  the  stock  subscribed,  shows 
that  the  citizens  have  been  so  well  satisfied  with  the  action  of 
the  Boston  Gas  Light  Co.  as  to  make  the  existence  of  another 
Gas  Co.  unnecessary. 


14  MINORITY  REPORT. 

There  being  no  complaint  then,  of  the  quantity,  quality,  or 
cost  of  gas,  but  on  the  contrary,  the  supply  being  sufficient, 
the  quality  good,  and  the  price  cheap,  and  there  being  no 
public  demand  for  a  new  company,  what  is  the  interest  of 
the  citizens  in  this  matter  ? 

The  Boston  Gas  Co.  was  in  no  way  a  party  to  the  present 
hearing,  and  was  not  represented  or  heard  before  the  com- 
mittee. 

The  present  question  is  one  entirely  between  the  new 
company  and  the  citizens. 

Does  their  interest  require  the  establishment  of  a  new 
company  south  of  Dover  street  ? 

If  the  citizens  south  of  Dover  street  require  a  new  Gas  Co., 
it  is  for  reasons  equally  applicable  to  the  whole  city.  Noth- 
ing is  shown  which  makes  a  new  company  more  necessary 
there  than  elsewhere. 

Any  argument  which  can  be  urged  in  favor  of  a  new  com- 
pany at  the  South  End  must  be  of  general  application. 

It  was  stated  by  Mr.  Blake  that  two  companies  occupying' 
the  same  streets,  could  not  avoid  a  rivalry  and  competition 
ruinous  to  both;  besides,  it  is  not  easy  to  see  how  in  the  nar- 
row streets  of  the  city,  already  occupied  by  sewers,  drains^ 
gas  and  water  pipes,  and  in  some  places  by  railroad  tracks, 
there  is  to  be  found  room  for  two  sets  of  gas  pipes,  certainly 
not  without  great  inconvenience. 

There  is  no  case  in  the  United  States  or  in  Europe,  where 
two  gas  companies  are  allowed  to  use  the  same  streets. 
Wherever  there  are  two  companies  in  the  same  city,  the  ter- 
ritory is  exclusive  and  divided  between  them.  New  York 
has  twenty-two  square  miles  of  territory,  and  only  two  gas 
companies  now  in  operation.  Boston  has  less  than  three 
square  miles  within  the  limits  of  the  city  proper.  A  new 
company  can  then  only  succeed  in  supplying  gas  at  a  lower 
rate,  by  having  the  whole  field  south  of  Dover  street.  This 
would  make  it  necessary  for  the  Board  of  Aldermen  to  en- 
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deavor  to  compel  the  Boston  Gas  Co.  to  withdraw  from  all 
the  territory  south  of  Dover  street.  Such  a  course,  if  lawful, 
can  only  be  justified  by  the  proviso  in  the  Gas  Co's  charter, 
"  that  the  action  of  the  company  may  be  regulated  if  the 
health,  safety,  or  convenience  of  the  citizens  requires  it." 
Can  this  board  adjudge,  that  the  health,  safety,  or  convenience 
of  the  citizens  of  Boston  require,  that  the  Boston  Gas  Com- 
pany should  be  required  to  cease  to  supply  gas  south  of 
Dover  street  and  take  up  its  pipes  ?  The  citizens  of  that  lo- 
cality, so  far  as  their  wishes  have  become  known  to  the  Com- 
mittee, are  entirely  satisfied  with  the  Boston  Gas  Company, 
and  have  no  complaints  to  make  against  it,  and  suffer  no  in- 
convenience from  it.  But  the  evidence  goes  to  show  that 
there  was  a  high  degree  of  satisfaction  in  regard  to  its  course, 
and  to  the  distribution,  quality,  and  price  of  its  gas. 

It  therefore  appears  to  the  undersigned  that  the  general 
interests  of  the  city  do  not  require  that  a  new  gas  company 
should  be  allowed  to  open  the  streets.  It  was  clearly  shown 
that  the  greater  the  consumption  and  distribution  of  gas  by 
one  company,  the  cheaper  the  gas  can  be  in  proportion  sold, 
and  the  present  low  price  of  gas  in  Boston,  is  due  to  the  fact, 
that  the  manufacture  and  consumption  of  gas  is  very  large, 
and  the  only  hope  of  a  further  reduction  in  price,  lies  in  the 
fact,  that  this  manufacture  and  consumption  may  increase  to 
such  an  extent  as  to  justify  still  lower  prices. 

The  Boston  Gas  Light  Company,  at  present,  is  under  a  sort 
of  pledge  not  to  abuse  its  powers,  permit  or  encourage  a 
rival  company ;  but  it  may  be  absolved  from  this  obligation. 
Allow  it  to  be  made  the  subject  of  a  useless  and  ruinous  com- 
petition, will  its  managers  feel  under  the  same  honorable  obli- 
gations to  use  its  monopoly,  as  it  has  hitherto  done,  for  the 
benefit  of  the  citizens,  while  preserving  a  fair  remuneration  to 
its  stockholders. 

No  city  in  the  United  States  is  more  cheaply  supplied  with 
gas  than  Boston;  its  streets  are  lighted  better  and  cheaper 
than  any  other  city. 
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The  managers  of  the  Boston  Gas  Company  are  men  of  the 
highest  respectability,  whose  characters  are  a  guarantee  that 
the  trust  reposed  in  them  will  never  be  abused. 

Whenever  a  public  demand  for  more  or  better  gas  exists, 
and  a  Corporation  shows  itself  to  be  organized  and  its  cap- 
ital stock  honestly  paid  in,  and  its  officers  duly  elected,  so 
that  the  city  authorities  can  know,  that  the  movement  is  leg- 
itimate, and  made  to  supply  a  real  want  in  the  community, 
and  is  not  merely  a  speculation,  then,  and  then  only,  ought 
the  question  of  allowing  the  streets  to  be  opened,  to  be 
passed  upon. 

A  cry  of  monopoly  has  been  often  raised  against  the  Bos- 
ton Gas  Company,  and  many  persons  are  thereby  induced  to 
favor  the  establishment  of  a  new  company,  and  some  persons 
might  be  found,  who,  without  inquiry,  would  be  ready  to  agree 
to  take  gas  of  a  new  company,  on  the  ground  of  mere  opposi- 
tion to  a  monopoly. 

A  sufficient  answer  to  the  charge  of  monopoly  is  this :  the 
Boston  gas  is  of  a  good  quality  and  lower  in  price  than  in 
any  other  city,  where  more  than  one  company  exists.  No- 
where do  I'ival  companies  make  better  gas,  or  sell  it  cheaper. 
And  in  Philadelphia,  where  formerly  there  were  several  com- 
panies, now  consolidated,  and  owned  by  the  city,  the  gas  is  no 
better  or  cheaper  than  in  this  city. 

The  undersigned,  for  the  reasons  above  written,  would  most 
respectfully  recommend  the  rescission  of  the  .right  heretofore 
granted  of  any  new  gas  company  to  open  and  lay  pipes  in  the 
streets  of  the  city  of  Boston;  and  to  that  end  the  passage  of 
the  following  order  is  recommended. 

Respectfijlly  submitted. 

FRANCIS  E.  FAXON. 
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Ordered:  That  the  order  passed  August  28,  1854,  au- 
thorizing the  Suffolk  and  Shawmut  Gas  Companies,  after  their 
consolidation,  and  when  fifty  per  cent,  of  their  capital  stock 
is  paid  in,  to  lay  gas  pipes  in  the  several  streets  of  this  city, 
be  and  the  same  is  hereby  rescinded  and  declared  to  be  null 
and  void. 
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APPENDIX. 


OPINION   OF  HON.  B.  R.   CURTIS. 

In  1850  the  Suffolk  Gas  Company  was  incorporated  by  the  Legisla- 
ture of  Massachusetts.     The  third  section  of  their  charter  was  as  follows : 

"  Said  corporation  shall  have  power  and  authority  to  open  the  ground 
in  any  part  of  the  streets,  lanes,  and  highways,  in  either  of  said  cities, 
with  the  consent  of  the  mayor  and  aldermen  thereof,  for  the  purpose  of 
sinking  and  repairing  such  pipes  and  conductors  as  it  may  be  necessary 
to  sink  for  the  purpose  aforesaid ;  and  the  said  corporation,  after  opening 
the  ground  in  said  streets,  lanes,  and  highways,  shall  be  held  to  put  the 
same  into  repair,  under  the  penalty  of  being  prosecuted  for  a  nuisance  : 

"  Provided,  That  the  mayor  and  aldermen  of  the  said  cities,  for  the 
time  being,  shall  respectively,  at  all  times,  have  the  power  to  regulate, 
restrict,  and  control  the  acts  and  doings  of  said  corporation  which  may  in 
any  manner  affect  the  health,  safety,  or  convenience  of  the  inhabitants  of 
the  said  cities  respectively." 

In  1854  the  Shawmut  Gas  Company  was  incorporated  under  a  charter 
precisely  similar  to  the  first,  except  that  it  was  limited  to  Boston.  In 
August,  1854,  upon  the  petitions  of  these  two  companies,  the  mayor  and 
aldermen  of  the  city  of  Boston  passed  the  following  order  : — 

"  Ordered,  That  whenever  it  shall  appear  to  the  satisfaction  of  the 
mayor  for  the  time  being,  that  the  Suffolk  and  Shawmut  Gas  Companies 
are  consolidated,  and  fifty  per  cent,  of  the  capital  stock  actually  paid  in 
cash,  permission  shall  be  granted  to  said  consolidated  company  to  open 
the  streets  for  the  purpose  of  laying  their  pipes  ;  the  work  to  be  done 
under  the  direction  of  the  Committee  on  Paving  and  Superintendent  of 
Streets." 

In  1855  the  Legislature  passed  an  act  to  enable  these  two  compa  i  s 
to  unite  into  one  corporation,  and  granting  such  new  corporation  all  the 
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francliises,  property,  powers,  and  privileges  enjoyed  by  either  company  at 
the  time  of  the  union. 

The  two  companies  being  united,  the  questions  arise^  whether  by  force 
of  the  aforesaid  order  of  the  mayor  and  aldermen,  the  new  company  now 
has  the  consent  of  the  mayor  and  aldermen  of  the  city  of  Boston  to  open 
the  streets  of  the  city,  and  if  so,  whether  such  consent  is  revocable. 

OPINION. 

The  vote  of  the  mayor  and  aldermen  is  capable  of  being  interpreted 
either  as  an  assurance  that,  at  some  future  time,  and  upon  compliance 
with  certain  conditionsj  consent  would  be  given,  or  as  a  present  grant  of 
the  assent  of  the  board,  upon  conditions  to  be  complied  with  before  acting 
thereon. 

The  language  of  the  order  points  strongly  to  the  former  construction. 
It  does  not  say  permission  is  hereby  granted,  to  be  used  when  conditions 
shall  be  complied  with  ;  but  when  certain  things  shall  have  been  done, 
permission  shall  he  granted. 

It  would  seem  also  that  a  right  or  privilege  conferred  by  such  a  pros- 
pective vote,  upon  condition  that  two  corporations  shall  be  consolidated 
into  a  third,  cannot  be  deemed  a  privilege  vested  in  either  of  these  cor- 
porations at  the  time  of  their  union,  because  the  consent  to  open  the  streets 
was  not  granted  to  either  of  them. 

The  vote  was,  in  effect,  a  declaration  made  to  these  two  corporations, 
that  if  the  Legislature  should  enable  them  to  unite  into  a  third  company, 
permission  to  open  the  streets  would  then  be  granted  to  such  new  com- 
pany. 

I  entertain,  also,  a  good  deal  of  doubt  whether  an  unlimited  term  of 
years  was  intended  to  be  allowed  for  compliance  with  the  prescribed  con- 
ditions ;  and  whether,  by  fair  intendment,  it  should  not  be  understood 
that  the  conditions  must  be  complied  with,  and  the  privilege  exercised 
within  a  reasonable  time  after  the  passage  of  the  order ;  and  if  so,  I  should 
hardly  think  five  years  after  the  passage  of  the  act  of  consolidation  would 
be  deemed  such  reasonable  time. 

But  however  this  may  be,  I  am  of  opinion  that  by  the  true  construction 
of  the  third  section  of  the  charter,  this  corporation  can  open  no  street  of 
the  city  for  the  purpose  of  sinking  their  pipes,  without  the  consent  of  the 
mayor  and  aldermen  actually  existing  and  operative  at  the  time  of  doing 
the  act ;  and  that  any  consent,  however  formally  given,  may  be  revoked 
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or  modifiecl  at  any  tiine  before  the  streets  are  opened,  if  the  board  for  the 
time  being  shall  deem  it  proper  to  do  so,  in  reference  to  the  health,  safety, 
and  convenience  of  the  inhabitants. 

This  charter  is  to  be  fairly  examined,  and  reasonably  and  justly  ex- 
pounded, and  is  not  to  receive  a  strained  interpretation  adverse  to  the 
corporation ;  but  v(fhen  thus  examined,  if  there  be  a  fair  doubt  whether  a 
privilege  vyhich  may  be  burdensome  or  injurious  to  the  public  has  been 
granted,  that  doubt  must  be  solved  in  favor  of  the  public,  and  against  the 
corporation.  And  especially  must  this  rule  of  interpretation  be  kept  in 
view,  when  construing  reservations  of  power  made  by  the  legislature  in 
behalf  of  the  public,  to  protect  from  injury  the  health,  safety,  and  conven- 
ience of  the  inhabitants  of  a  great  city. 

Now,  this  third  section  of  the  charter  first  grants  to  the  corporations 
the  privilege  of  opening  the  ground  in  any  part  of  the  streets,  with  the 
consent  of  the  mayor  and  aldermen.  If  it  had  stopped  here,  I  think  it 
would  be  difficult  to  maintain  that  such  consent,  when  once  given,  could 
never  be  recalled ;  and  that  the  corporation  could  begin  to  execute  the 
license  five  years  after  it  was  given,  and  in  opposition  to  the  will  of  the 
mayor  and  aldermen  for  the  time  being,  who  should  adjudge  its  execution 
injurious  to  the  public. 

Considering  the  nature  of  the  act  to  be  done,  and  the  purpose  of  the 
Legislature  in  requiring  the  assent  of  the  mayor  and  aldermen,  it  would 
seem  that  such  consent  must  exist  when  the  act  is  done,  and  be  founded 
on  the  then  state  of  things,  and  not  that  at  some  indefinite  preceding 
time,  and  founded  on  the  then  existing  facts,  some  other  board  had  con- 
sented. 

But  however  this  might  be,  if  this  part  of  the  section  stood  alone,  the 
proviso  which  follows  the  grant  of  power,  and  is  manifestly  intended  to 
qualify  it,  leaves  no  doubt  on  my  mind  that  the  mayor  and  aldermen  may 
interpose  at  any  time,  and  prohibit  the  corporation  from  opening  the 
ground  of  the  streets,  if  in  their  judgment  the  health,  safety,  and  con- 
venience of  the  citizens  would  be  in  any  manner  affected  by  such  opening. 

The  language  of  the  proviso  is  very  broad,  and  capable  of  being  under- 
stood as  going  much  further  than  this ;  but  whatever  else  it  may  apply 
to,  I  can  entertain  no  doubt  that  it  was  designed  to  perform  the  ■psual  and 
strictly  appropriate  office  of  a  proviso,  which  is  to  qualify,  or  explain,  or 
restrict  the  enactment  to  which  it  is  attached ;  and  that  its  effect  is  to 
enact,  in  clear  terms,  that  no  consent  of  one  board  shall  deprive  the  mayor 
and  aldermen,  for  the  time  being,  of  power  to  restrain  the  corporation 
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from  opening  the  ground  in  any  part  of  the  streets,  lanes,  or  highways  of 
the  city. 

And  I  am  of  opinion  that  if  the  mayor  and  aldermen  should  pass  an 
order  repealing  the  order  of  1854,  and  declaring  that  the  Shawmut  Gas 
Company  shall  not  open  the  ground  in  any  street  of  the  city,  that  corpo- 
ration would  have  no  legal  right  or  power  to  do  so. 

B.  U.  CUETIS. 


City  Solicitor's  Office.  ) 
Boston,  March  22,  1860.    j 

Clement  Willis,  Esq. 

Dear  Sir  :  I  think  it  is  competent  for  the  two  companies  named, 

when  they  have  been  consolidated  and  fifty  per  cent,  of  their  capital  has 

been  paid  in,  to  open  the   streets  for  laying  pipe,    &c.,  if  this  order 

remains  unrescinded ;  and  I  am  also  of  the  opinion,  that  the  Board  of 

Aldermen  may  rescind  the  order,  if  they  see  fit  to  do  so,  and  that,  upon 

the  rescission  thereof,  the  right  will  no  longer  exist. 

J.  P.  HEALY. 


